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PREFACE 
By Walter F. George, Chairman 


The development of rules of law to regulate the conduct of nations 
in their relations with each other in such a way that war may be 
avoided is perhaps the most important single task man can pe rform 
in his eternal quest for peace. This great “goal may not be realized 
in our lifetime. But it is one we should all help to achieve. 

Some of the greatest men of history have devoted their lives to this 
problem, and, by and large, most people have supported the efforts to 
establish moral and legal principles to guide the conduct of nations. 
Unfortunately, there have been recurrent instances in which the 
governments of some countries have relied upon force instead of law to 
seek fulfillment of their objectives. 

It is incontrovertible that today Communist ideologists view inter- 
national law simply as a device to bring free men under Communist 
control and to further Communist concepts. Even in the mid-Twen- 
tieth century the shortsightedness of men has prevented the develop- 
ment of an adequate international law applicable to nations in their 
critical relationships with each other. The International Court of Jus- 
tice, the subject of this staff study, is the principal judicial organ of the 
international community as it exists today. As such, the Court can 
hardly rise higher than the community of which it is a part. The 
United Nations is an international organization based on the concept 
of the sovereign equality of states. As this study shows, the Inter- 
national Court obtains jurisdiction in cases only with the consent of 
sovereign states and can only declare what it finds the law to be. 

Nevertheless, the Court is an instrumentality available for the use 
of states to settle their legal disputes. Able, conscientious men 
versed in the law of nations stand ready to help states settle disputes 
by peaceful means based on principles of international law and equity. 
The Court has not been used as much as many have wished. The fault 
is not with the instrument, but with the attitude of states which all too 
often still seem to prefer political settlements to those based on law 
and reason. 

It is my belief that more use should be made of the International 
Court of Justice. Our common law was developed over the centuries. 
Men gradually found it to their mutual advantage to settle disputes 
by appeal to law and courts rather than to the sword. International 
law and the International Court are in their infancy as compared to 
the laws and codes that guide men in their relationships one with the 
other within nations. If men are to live at peace, international law 
must grow and the Court must be used. 

The United States can be proud of the historic role it has played 
in the development of international jurisprudence. From participa- 
tion in the creation of the first arbitral tribunals to the acceptance of 
the compulsory jurisdiction provision of the statute of the Inter- 
national Court, our Nation has been in the forefront. Leaders of 
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IV PREFACE 


the American bar have helped, officially and unofficially, to promote 
the concept that if nations are to live at peace their relationships 
should develop in a framework of accepted international legal 
principles. 

The study was prepared by Mrs. Ellen Collier of the Legislative 
Reference Service of the Library of Congress, and Carl Marcy of 
the staff of the subcommittee. It is a record of the workings of the 
Court during the past 9 years and a discussion of some of the proposals 
which have been advanced respecting the functions of the Court. 
The study is for the background use of the subcommittee and does 
not necessarily represent the views of any of its members. 
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THE INTERNATIONAL COURT OF JUSTICE 


Il. INTRODUCTION 


The International Court of Justice has probably had virtually a 
uniformly favorable acceptance among the member states of the 
United Nations. Perhaps the two most important factors in this 
acceptance are these: (1) The Court has continued to maintain the high 
standards of jurisprudence which characterized predecessor tribunals; 
and (2) it has handled a limited number of cases which have not 
generally involved the more controversial political issues of the day. 

The fact that the Court has been used only infrequently is not a crit- 
ical reflection on the Court. Its primary function, as in the case of any 
court, is to interpret and apply the principles of the legal system of 
the society which it serves so that the society may conduct its affairs 
in a peaceful and orderly manner. Seen from this point of view, the 
Court reflects the realities of the international system. It is not, as 
in the case of domestic courts, a part of a society which, for example, 
has a legislative body to enact laws, an executive to administer laws, 
and a police force to enforce the law and the decisions of the court. 
Given the present state of world society, some would go so far as to 
say that the Court’s intrinsic value at this time is to be measured not 
so much by its contribution to pacific settlement of disputes as by its 
contribution to the development of international law. 

Bearing these qualifications in mind, this staff study examines 
briefly the background of the International Court of Justice; its posi- 
tion within the United Nations; its organization, procedures, and 
jurisdiction; the volume and nature of its work; and certain proposals 
to change the nature of the Court or to broaden its jurisdiction. 


II. Oriains or tHE Court 


INTERNATIONAL ARBITRATION 


The International Court of Justice evolved out of the Permanent 
Court of International Justice, established in 1921 in accordance with 
the Covenant of the League of Nations. The origins of both courts, 
however, are to be found in the modern development of efforts to 
settle international disputes on the basis of law, the first steps in this 
direction being the establishment of arbitration procedures. 'Through- 
out this development the United States has played a leading role. 

The first notable instance of international arbitration in modern 
times, for example, was the provision in the American-British Treaty 
of 1794 (the Jay Treaty). Significant advances with respect to 
international arbitration were made at The Hague Conferences in 
1899 and 1907. The United States played a prominent part in both 
Conferences. At the latter Conference, the first serious effort was 
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2 THE INTERNATIONAL COURT OF JUSTICE 


made to establish a true international “court.’? Again it was the 
United States that took the lead. The nations represented at the 
Conference proceeded to draw up plans for an International Court of 
Arbitral Justice. The project failed because the large nations and 
the small nations could not agree on a method for selecting the judges.' 


THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


The first World Court was established through and in close connec- 
tion with the League of Nations. Though never a party to the 
statute of the Court, the United States had an important part in its 
establishment. This country signed the protocol of signature of 1920 
to which the statute of the new Court was attached, and in 1923 
President Harding asked the Senate for its advice and consent to 
ratification. Following action by the Senate in 1926 setting forth 
reservations and conditions under which the United States might 
ratify, negotiations were carried on over a period of years with the 
parties to the statute and with members of the League of Nations. 
The statute was revised in an effort to meet the Senate’s views, but 
in 1935 the Senate, by a vote of 52 for and 36 against, failed to pro- 
vide the necessary two-thirds majority for approval.? 

The Permanent Court of International Justice sat from 1922 until 
1940. During this period it rendered 32 judgments and 27 advisory 
opinions.* The Court is generally regarded as having performed 
its duties fairly and competently and there was no instance of its 
decisions being disregarded. During the negotiations concerning 
post-World War II arrangements, it was fully agreed that the record 
of the old Court was such that it should be reinstituted or a new one 
established along the same general lines. 


THE INTERNATIONAL COURT OF JUSTICE * 


The Dumbarton Oaks proposals, drawn up in 1944, provided that 
there should be an international court as the principal judicial organ 
of the proposed new international organization, and that the statute 
of the Court should be a part of the charter. At San Francisco, it 
was decided—because of the practical difficulties involved in recon- 
stituting the Permanent Court—to establish a new court to be called 
the International Court of Justice. The change was largely formal, 


for the new statute approved at San Francisco was very similar to 
the old. 


1 The 1907 Hague Conference did provide conditionally for the establishment of an International Prize 
Court, but this never came into being. Through the influence of The Hague Conferences, the five Central 
American States established the Central American Court of Justice, which actually functioned from 1908 
to 1918. 

? Four citizens of the United States—John Basset Moore, Charles E. Hughes, Frank P. Kellogg, and 
Manley O. Hudson—served at one time or another as judges of the Court. 

3 Lissitzyn, Oliver J. The International Court of Justice. New York, Carnegie Endowment for Inter- 
national Peace, Martin Press, 1951, pp. 23-24. 

4 For annual reports on the work of the Court see articles by Manley O. Hudson in January issues of the 
American Journal of International Law. 

5 As for the two issues on which the Committee of Jurists had not been able to agree—the method of nomi- 
nating the judges and compulsory jurisdiction—the Conference decided in both matters to retain, with 
minor modifications, the provisions of the 1920 statute. 
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THE INTERNATIONAL COURT OF JUSTICE 3 


III. THe ORGANIZATION, JURISDICTION, AND PROCEDURE OF THE 
Court 


RELATIONSHIP OF THE COURT TO THE UNITED NATIONS 


The new Court is one of the principal organs of the United Nations, 
whereas the old Court, though it had close connections with the League 
of Nations, was not an integral part of it. This is in fact the major 
point of difference between the two courts. 

The position of the new Court in the United Nations is defined in 
chapter XIV (arts. 92-96) of the charter. The Court— 


is the principal judicial organ of the United Nations, and the Statute of the 
Court is an integral part of the present Charter. All Members of the United 
Nations are automatically parties to the Statute, and other states may become 
parties to the Statute on conditions determined by the General Assembly upon 
the recommendation of the Security Council. 


Each member of the United Nations undertakes to comply with 
the decision of the International Court of Justice in any case to 
which it is a party. If any party fails to perform the obligations 
incumbent upon it under a judgment of the Court, the other party 
may have recourse to the Security Council. That body may make 
recommendations or decide upon measures to be taken to carry out 
the judgment. 

In addition to its function of adjudication, the General Assembly 
and the Security Council may request the Court to give advisory 
Opinions on any legal question. Other organs of the United Nations 
and specialized agencies may also be authorized by the General 
Assembly to request such opinions on legal questions within the scope 
of their activities. 

Article 36 of the charter, dealing with the authority of the Security 
Council in peaceful settlement, states: 

In making recommendations under this Article, the Security Council should also 
take into consideration that legal disputes should as a general rule be referred by 
the parties to the International Court of Justice in accordance with the provisions 
of the Statute of the Court. 

No attempt is made, however, to preclude resort to tribunals other 
than the International Court. Article 95 of the charter provides 
that— 

Nothing in the present Charter shall prevent Members of the United Nations 


from entrusting the solution of their differences to other tribunals by virtue of 
agreements already in existence or which may be concluded in the future. 


THE JUDGES 


Under its statute, the Court is composed of 15 judges, no 2 of whom 
may be nationals of the same state. The judges are to be— 
elected regardless of their nationality from among persons of high moral character, 
who possess the qualifications required in their respective countries for appoint- 


ment to the highest judicial offices, or are juris-consults of recognized competence 
in international law. 


In their selection, however, it is expected not only that the justices 
should possess the qualifications required, but also that in the Court 
as a whole the representation of the main forms of civilization and of 
the principal legal systems of the world should be assured. 


54251—55——_2 














4 THE INTERNATIONAL COURT OF JUSTICE 


The term of office is 9 years, as was the case under the previous 
statute, but in order to assure greater continuity, provision is made in 
the new statute for election of one-third of the members every 3 years. 
Members are eligible for reelection. No justice may engage in any 
political or administrative function, or other occupation of a profes- 
sional nature during his tenure. 

Inability to agree on a method of selecting the judges defeated the 
attempt to establish an international court of justice at The Hague in 
1907, and the same issue was the subject of sharp differences of opinion 
in the drafting of the 1920 statute. The issue was resolved in 1920 by 
an elaborate procedure of nomination and election which is retained in 
the present statute. Panels of jurists in each state may nominate 
not more than 4 persons, of whom not more than 2 shall be of that 
nationality. From the persons so nominated, the General Assembly 
and the Security Council proceed independently of one another to 
elect the members of the Court. An absolute majority in each body 
is required for election. Detailed procedures are outlined to be 
followed in the case of a disagreement. 


PROCEDURES AND JURISDICTION 


The seat of the Court is at The Hague, but the Court may sit and 
exercise its functions elsewhere if it considers it desirable. The Court 
is permanently in session. It is authorized to establish its own rules 
of procedure, and did in fact adopt those of its predecessor. 

The expenses of the Court are provided for in the United Nations 
budget. The salaries of the judges are fixed by the General Assembly, 
and “may not be decreased during the term of office.” 

The Court has two different types of jurisdiction. One is jurisdiction 
with respect to contending parties—the so-called contentious c SCS ; 
the other is its role with regard to the rendering of advisory opinions. 

In contentious cases, only states (not individuals or international 
organizations) may be parties before the Court.’ It is open to states 
which accept the jurisdiction of the Court and which adhere to the 
statute, and to other states on conditions laid down by the Security 
Council.’ 

The jurisdiction of the Court is defined in article 38 of the statute, 
ven th reads as follows: 


The jurisdiction of the Court comprises all cases which the parties refer to it 
sig all matters specially provided for in the Charter of the United Nations or in 
treaties and conventions in force. 

2. The states parties to the present Statute may at any time declare that they 
recognize as compulsory tpso facte and without special agreement, in relation to 
any other state accepting the same obligation, the jurisdiction of the Court in all 
legal disputes concerning: 

a. the interpretation of.a treaty; 

b. any question of international law; 

c. the existence of any fact which, if established, would constitute a breach 
of an international obligation; 


6 The statute provides, however (art. 34), that the Court ‘‘may request of public international organiza- 
tions information relevant to cases before it, and shall receive such information presented by such organi- 
zations on their own initiative.’’ 

7It is specifically provided that such conditions shall not place the parties in a position of inequality before 
the Court. Conditions established by the Security Council October 15, 1946, provide that the Court is to 
be open to states which are not parties to the statute on condition that they deposit with the Registrar of 
the Court a declaration accepting the Court’s jurisdiction in accordance with the U. N. Charter and the 
statute and rules of the Court, undertaking to comply in good faith with the Court’s decisions, and 
accepting the obligations of a member of the U. N. under art. 94 of the charter. See International Court 
of Justice Yearbook, 1953, pp. 35-36. 
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d. the nature or extent of the reparation to be made for the breach of an 
international obligation. 
* * ok ~ * * * 

3. In the event of a dispute as to whether the Court has jurisdiction, the matter 
shall be settled by the decision of the Court. 

In dealing with disputes submitted to it, the Court is directed to 
apply international conventions; international custom; “the general 
principles of law recognized by civilized nations”’; and with certain 
limitations, “judicial decisions and the teachings of the most highly 
qualified publicists of the various nations.’”’ The Court is also 
authorized to decide cases ex aequo et bono [in justice and good 
dealing] if the parties agree. 

Cases may be brought before the Court by agreement of the parties, 
or on application of one of the parties. If one party does not appear, 
or fails to defend its case, the other party may call on the Court to 
decide in favor of its claim, but 
the Court must, before doing so, satisfy itself, not only that it has jurisdiction 
* * * but also that the claim is well founded in fact and law. 

All questions are decided by a majority of the judges present 
(assuming a quorum). The judgment must state the reasons on 
which it is based, and must contain the names of the judges who took 
part in the decision. Any judge may deliver a separate opinion. 

The statute specifically provides that a decision of the Court ‘‘has 
no binding force except between the parties and in respect of that 
particular case.”” The judgment, however, is final and without appeal 
although applications may be made under specified conditions for 
revision of a judgment.§ 

Article 65 of the statute provides that— 
the Court may give an advisory opinion on any legal question at the request of 


whatever body may be authorized by or in accordance with the Charter of the 
United Nations to make such a request.°® 


COMPULSORY JURISDICTION 


It has been noted above that under article 36, provision is made 
for the automatic or compulsory jurisdiction of the Court as between 
States under certain conditions. As applied to international disputes, 
the origin of compulsory jurisdiction 1s to be found in the history of 
efforts made to provide for obligatory arbitration. Some sort of 
special agreement between the disputants was nearly always neces- 
sary in order to bring arbitration machinery into operation, so that 
in the last analysis each party to a dispute was in a position to decide 
for itself whether the agreement to arbitrate was applicable. 

In drafting a statute for the predecessor of the present Court, an 
Advisory Committee of Jurists proposed that the jurisdiction of the 
Permanent Court of International Justice be compulsory for all 
states for certain broad types of disputes. There was substituted for 
this provision the so- -called optional clause, under which each state 
could, at its option, confer on the Court compulsory jurisdiction in 


8 Any state which considers that it has an interest of a legal nature which may be affected by the decision 
in a case may request the Court to be permitted to participate (art. 62). 

§ The request must contain ‘‘an exact statement of the question upon which an opinion is require “d,”” 
and must be accompanied by ‘‘all documents likely to throw light upon the question” (art. 65). Notice is 
given to all States entitled to appear before the Court, and they are entitled, as are any international organ- 
izations “likely to be able to furnish information on the question,’’ to present written or oral statements to 
the Court (art. 66). 
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the designated categories of disputes; i. e., disputes concerning the 
interpretation of a treaty; any question of international law; the 
existence of any fact which, if established, would constitute a breach 
of.an international obligation; and the nature or extent of the 
reparation to be made for the breach of an international obligation. 

Another provision gave the previous Court jurisdiction over “all 
matters * * * in treaties and conventions in force.”’ Under this pro- 
vision whenever the parties to a treaty or convention agreed to refer to 
the Court disputes arising thereunder, any such dispute could be 
brought before the Court by one of the parties, even over the objections 
of another. : 

The effect of the above provisions was strengthened by empowering 
the Court, in the event of a dispute as to whether it had jurisdiction, 
to decide the matter itself. 

By the above provisions, a foundation was laid for the exercise of 
compulsory jurisdiction by the previous Court. The actual extent 
of such jurisdiction, however, remained dependent on the willingness 
of States to commit themselves in advance to accept the Court’s 
jurisdiction in provisions of treaties and conventions, and to file 
declarations under the optional clause. In point of fact, 45 States 
at one time or another filed declarations under the optional clause, 
while provision for reference of disputes to the Court was made in 
approximately 400 treaties and conventions. 

The Committee of Jurists which met in 1945 to prepare the draft 
of a statute for the present Court could not agree on the issue of 
compulsory jurisdiction. A majority favored elimination of the 
optional clause and provision for compulsory jurisdiction in the 
statute itself. Others wanted the optional clause retained. The 
debate was continued at the San Francisco Conference where there 
was considerable support for immediate recognition of the compulsory 
jurisdiction of the Court. Both the United States and the U.S.S. R. 
were opposed, however, and it was finally decided to retain the optional 
clause. Declarations of acceptance of compulsory jurisdiction under 
the previous statute were made applicable to the new one and it was 
likewise provided that agreements in existing treaties and conven- 
tions for reference of disputes to the old Court should be applicable 
to the new one. 

AMENDMENTS 


The 1920 statute contained no provision for amendment. This has 
been changed by providing that amendments to the new statute ma 
be made by the same procedure employed in amending the U. N. 
Charter. The Court itself may also propose amendments. 


IV. THe Work or THE CourRT 


As in the case of its predecessor, the new Court was resorted to 
infrequently at the beginning. By the end of 1947 it had been pre- 
sented with 1 dispute (the Corfu Channel dispute, which eventually 
gave rise to 3 judgments) and 1 request for an advisory opinion. 

10 “Subject, however, to any provisions which the General Assembly upon recommendation of the Se- 


curity Council may adopt concerning the participation of states which are parties to the present Statute 
but are not Members of the United Nations” (art. 69). 
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At its second session, on November 14, 1947, the General Assembly 
adopted a resolution,'! which the United States supported, to en- 
courage resort to the Court. The resolution stated that ‘‘it is * * * 
of paramount importance that the Court should be utilized to the 
greatest practicable extent in the progressive development of inter- 
national law * * *.” It went on to recommend that organs of the 
United Nations and the specialized agencies should, from time to 
time, review the difficult and important points of law which arose in 
the course of their activities, and refer such questions to the Court 
for advisory opinions. It also called to the attention of the member 
states of the United Nations the advantage of inserting in conventions 
and treaties clauses providing “for the submission of disputes which 
may arise from * * * [their] interpretation or application * * * 
preferably and as far as possible to the International Court of Justice.”’ 
It was further recommended that states should as a general rule 
submit their legal disputes to the Court, and it was pointed out that 
it would be desirable if ‘“‘the greatest possible number of States”’ 
accepted the Court’s jurisdiction “with as few reservations as possible.”’ 

While it can hardly be said that the Court has been “utilized to the 
greatest practicable extent,’’ much greater use was made of it after 
1948 than had been the case up to that time. 

Altogether, there have been 18 contentious proceedings and 7 requests 
for advisory opinions. Six of the contentious cases developed out of 
two disputes—the Corfu Channel dispute and the Colombian-Peruvian 
Asylum dispute—so that a total of 14 separate disputes have been 
referred to the Court. 




















| Advisory | Advisory 

Year | pe -— Judgments opinions | opinions 

. requested | rendered 
BL ceive taMe6>akdas gman busin an’ dias sobs 0 0 0 0 
SETS GSeahdnn kids suwoebne pease 2 0 1 0 
1948 ‘a 0 1 1 1 
ME Sk ction alent deta tops Sea ca cele Soa maa alae Wada ed 24 2 3 l 
BL ca hd come dmicetn do = selhiigwateokpecdin es omiaekeah 3 2 1 34 
1951 - 4 2 0 l 
Pi iakince< coss6budh uchterss cuwndecectnmueedhs 0 43 0 0 
1953... ied . = 2 53 1 0 
Ba onray ae actes «eenusdeeenecnadiviedmastae ste 63 63 0 1 








1 Counting 3 separate proceedings in the Corfu Channel dispute and 3 separate proceedings in the Colom- 
bian-Peruvian Asylum dispute. 

21 case withdrawn in 1950. 
5 aie in of peace treaties with Bulgaria, Hungary, and Rumania—2 opinions: Mar. 30 (pt. I), 

uly 18 (pt. ‘ 

4 Including judgment of July 1952 (preliminary objection) in the Ambatielos case. 

5 Including judgment of May 19, 1953 (merits) in the Ambatielos case. 

6 Includes proceedings instituted by the United States against the U.S. S. R. and Hungary, respectively, 
for damages on account of seizure and detention of an U. 8. Air Force C-47 aircraft. Applications removed 
from calendar of Court because U. S. 8. R. and Hungary refused to submit to jurisdiction. 


The size of the Court’s docket, of course, is an inadequate index of 
the role it has played in the pacific settlement of international disputes. 
The mere existence of the Court may encourage states to settle their 
disputes “‘out of court.” 


1 Resolution 171 (II). For full text, see Senate Foreign Relations Committee Subcommittee on the 
United Nations Charter, Review of the United Nations Charter, Collection of Documents, U. 8. Govern- 
ment Printing Office, 1954, pp. 482-483. 
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ADVISORY OPINIONS 


The General Assembly and the Security Council are authorized 
directly by the United Nations Charter to request advisory opinions 
on any legal questions. In accordance with the charter, the General 
Assembly in turn has authorized 11 organs and specialized agencies to 
request advisory opinions from the Court on legal matters.” 

Up to the present time, only the General Assembly has made use 
of this authority. It has requested advisory opinions on seven oc- 
casions. 

Two of the requests made dealt with the interpretation of the 
membership provisions of the U. N. Charter (art. 4); one with the 
capacity of the United Nations to bring an international claim against 
a state for reparation for injuries suffered by U. N. employees; one 
with the interpretation of the peace treaties with Bulgaria, Hung: ary, 
and Rumania; one with the status of former German South-West 
Africa (involving the interpretation of the trusteeship provisions of 
the U. N. Charter); one with the subject of reservations to the Geno- 
cide Convention; and one with the right of the General Assembly to 
refuse to give effect to awards of compensation to staff members dis- 
missed by the Secretary General. (See appendix, table I, for brief 
summaries of the requests and opinions.) 

in some instances the competence of the Court to render advisory 
opinions has been challenged and its opinions have been disregarded 
by states affected (though not by the General Assembly as a whole). 
In 1947, for example, the General Assembly requested an opinion on 
whether a member of the United Nations could make its consent to the 
admission of a new state subject to conditions other than those set forth 
in the Charter, and, more specifically, on the condition that other states 
be admitted. The request was made because the Soviet Union had 
consistently used the veto to prevent the membership of a number of 
states, and had indicated that it would admit the states in’ question 
only on the condition that certain other states be admitted. The 
Court’s competence was challenged by the Soviet bloc chiefly on the 
grounds that the question of admitting new members was a political 
question. The Court held that the question as asked, in abstract form, 
was a purely legal one and within the Court’s competence. The Court 
went on to say that no conditions on admission of members could be 
imposed beyond those specified in the C harter. The Court did say, 
however: ‘Article 4 [the membership provision of the charter] does not 
forbid the taking into account of any factor which it is possible reason- 
ably and in good faith to connect with the conditions laid down in that 
Article * * *’ (ICJ Reports, 1947-48, p. 63). The Court was divided 
9 to 6, with 2 judges writing concurring opinions. The dissenting 
judges took the position that the admission of new members involved 
political as well as juridical considerations, and that the General 
Assembly and the Security Council could consider conditions other 
than those mentioned in the charter. 

"12 Economic and Social Council; Trusteeship Council; Interim Committee of the General Assembly; 
International Labour Organization; Food and Agriculture Organization of the United Nations; United 
Nations Educational, Scientific, and Cultural Organization; International Civil Aviation Organization; 
World Health Organization; International Bank for Reconstruction and Development; International 
Monetary Fund; International Telecommunications Union. United Nations Secretariat, Department of 


Public Information, Research Section; The International Court of Justice. Background Paper No. 66, 
31 pp. 
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The General Assembly recommended that the members of the 
Security Council and the General Assembly act in accordance with the 
Court’s opinion in voting on the admission of states. The Soviet 
Union, however, took the position that the “opinion of the Court” 
was actually a minority view, supported by only 7 votes, whe ‘reas § 
judges (6 disse nting, 2 concurring) were opposed to this view." The 
Soviet Union continued to veto the admission ot a number of ae ant 
states. A later opinion of the Court expressed the view that the 
General Assembly could not proceed to vote on the admission of new 
members without a recommendation from the Security Council." 

The request for an advisory opinion relating to the peace treaties 
with Bulgaria, Hungary, and Rumania arose out of the contention 
that human rights guaranteed in the peace treaties had been violated 
in these countries. The three countries at no time recognized the 
competence of either the General Assembly or the Court, on the 
grounds that human rights questions were matters of domestic juris- 
diction and therefore outside the purview of the charter. The Court 
said that the question before it was solely one of interpretation of the 
treaties, and that the question of domestic jurisdiction was not pre- 
sented. Nevertheless, the three countries did not observe the Court’s 
opinion. 

In the South-West Africa case, the General Assembly asked for the 
advisory opinion of the Court with respect to the status of South-West 
Africa—a former League of Nations mandate under the administra- 
tion of the Union of South Africa. The Court held that South Africa 
was not obligated to put South-West Africa under the U. N. trustee- 
ship system and stated that 
the competence to determine and modify the international status of the Territory 
rests with the Union of South Africa acting with the consent of the United Nations. 
According to the President’s Report on United States Participation in 
the United Nations, 1951: 

South Africa indicated that, while it would not accept the Court’s opinion, it 
would accept international responsibility in regard to South-West Africa in con- 
formity with the spirit of the League of Nations mandate, but not to the greater 
extent set forth under the United Nations trusteeship system. 

This case suggests that while advisory opinions do not bind states, 
or the United Nations organs requesting such opinions, in some in- 
stances they may serve the purpose of inducing states to move in the 
direction suggested by the Court. 


CONTENTIOUS CASES 


One of the twelve disputes brought before the Court in contested 
cases is still in the process of litigation. [See appendix, table II, 
for brief summaries of these cases.|_ In two others, the controversy 
arising out of the nemoninnian Ho by Iran of the Anglo-Iranian Oil Co. 
and the case involving four U.S. airmen forced down in Hungary—the 
Court found that it lacked jurisdic tion. One case was withdrawn. 

Up to the present time, the Court has issued judgments relating to 
eight different disputes. Two of these disputes resulted in nonobserv- 


13 See Sloan, F. Blaine, Advisory Jurisdiction of the International Court of Justice. California Law 
Review, vol. 38, December 1950, p. 856. 

4 See appendix, below, p. 24. 

15 President’s Report, 1951, pp. 237-238. 
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ance of the Court’s judgments. In the Corfu Channel dispute between 
Great Britain and Albania, the Court’s third and final judgment was 
an award of damages to Great Britain. Albania has never paid the 
damages assessed. While the Court is technically not to be concerned 
with political matters such as relieving tensions between disputants, 
its earlier judgment on the points of law involved in the Corfu Channel 
case may have helped to relieve the tension which the dispute had 
created. 

In the Colombian-Peruvian asylum dispute, a considerable period of 
time elapsed before effect was given to the judgment of the Court. 
The Court held in November 1950 that the asylum accorded by the 
Colombian Embassy to the Peruvian, Haya de la Torre, should be 
terminated. Colombia refused to surrender the fugitive, and could 
not come to agreement with Peru on any other method of terminating 
the asylum. A later judgment of the Court in June 1951 held that 
Colombia should have terminated the asylum, in accordance with the 
Court’s judgment, but that Colombia did not have to terminate it 
by surrendering Haya de la Torre to the Peruvian authorities. Senor 
de la Torre was finally able to leave Peru in March 1954—a satis- 
factory, though tardy, compliance with the Court’s decision. 

The United States has been party to one of the contentious cases 
in which a judgment has been rendered—that between France and 
the United States concerning treaty rights of United States nationals 
in Morocco. The case arose out of legislation promulgated in 1948 
for the French zone of Morocco under which the importation of goods 
into Morocco by United States nationals was subjected to a system 
of licensing control. The French contended that this legislation did 
not contravene economic rights reserved to the United States by the 
United States-Moroccan treaty of Se ptember 16, 1836, and by a pro- 
vision of the Act of Algeciras of April 7 7, 1906, which pledged France 
and Morocco to “the principle of economic liberty without any in- 
equality.”” The Court ruled unanimously that the 1948 legislation 
did contravene United States rights by discriminating between im- 
ports from the United States and imports from France."® 

On March 3, 1954, the United Siates Government filed with the 
Court applications instituting proceedings against the Soviet and 
Hungarian Governments on account of their conduct in connection 
with four United States airmen who were forced down on Hungarian 
soil in a United States military aircraft, November 19, 1951. Be- 
cause of Soviet and Hungarian objections to the jurisdiction of the 
Court, it was necessary to dismiss the proceedings. 


VY. EXTENSION OF JURISDICTION OF THE CouRT 


As previously pointed out, the Court has compulsory jurisdiction 
when members accept it in advance by filing declarations under the 
optional clause (art. 36), and then only in the four types of legal 
disputes specified therein. The present Court started out with 17 
states bound to accept compulsory jurisdiction in such disputes by 


16 A number of issues were also raised concerning the extraterritorial rights of the United States based 
on the 1836 treaty, the Court ruling for the United States in 2 of these, and against it in 2. Additional 
rulings were made on questions of taxation and customs evaluation (International Court of Justice Year - 


book, 1952-53. The Hague, 1953, pp. 69-74). 
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virtue of declarations made under the optional clause of the statute of 
its predecessor. Since then 20 more states have filed declarations under 
the new statute.” A majority of member states of the United Nations 
along with several nonmembers have now accepted the optional clause. 
Twenty-six members, however, including the Soviet Union, have not. 
Even among the states which have made declarations binding them- 
selves to accept the Court’s compulsory jurisdiction in the four types 
of legal disputes, some have attached conditions or reservations of an 
extensive nature. The United Kingdom’s acceptance, for example, 
provides that the statute shall be applicable: ™ 
For ail disputes arising after February 5, 1930, with regard to situaticns or 
facts subsequent to that date, other than: 
disputes in regard to which the Parties to the dispute have agreed or shall 
agree to have recourse to some other method of peaceful settlement; 
disputes with the government of any other Member of the League which 
is a Member of the British Commonwealth of Nations, all of which disputes 
shall be settled in such manner as the Parties have agreed or shall agree; 
disputes with regard to questions which by international law fall exclusively 
within the jurisdiction of the United Kingdom; 
disputes arising out of events occurring at a time when His Majesty’s 
Government in the United Kingdom were involved in hostilities. 


‘The right is reserved to suspend judicial proceedings under certain conditions 
in the case of disputes under consideration by the Council. 


The declarations of Australia, Canada, India, New Zealand, and 
the Union of South Africa contain reservations almost identical with 
those in the United Kingdom declaration. A considerable number of 
declarations by other states have a provision similar to the first one 
quoted above. ‘ 

The United States filed a declaration of acceptance of the Court’s 
compulsory jurisdiction in 1946, on a reciprocity basis and subject to 
termination after 5 years, on 6 months’ notice. The United States 
declaration further stipulates: 


That the declaration does not apply to: 

(a) disputes the solution of which the Parties shall entrust to other tribu- 
nals by virtue of agreements already in existence or which may be concluded 
in the future; or 

(b) disputes with regard to matters which are essentially within the do- 
mestic jurisdiction of the United States of America as determined by the 
United States of America; or 


(c) disputes arising under a multilateral treaty, unless (1) all Parties to 
the treaty affected by the decision are also Parties to the case before the 
Court, or (2) the United States of America specially agrees to jurisdiction. 

Reservations similar to those in the United States declaration have 
been made by Pakistan and, with respect to the matter of domestic 
jurisdiction, by France, Liberia, and Mexico as well. 

The legality ot the reservation stipulating that the state itself is to 
determine whether a dispute concerns matters essentially within its 
domestic jurisdiction has been questioned. It is contended that this 
reservation may be irreconcilable with the provision of the Court’s 
statute which specifies that in the event of a dispute over jurisdiction, 
the Court itself shall decide the matter." 

In addition to voluntary acceptance of the optional clause, the 
Court’s compulsory jurisdiction has been extended by approximately 


17 One of these, Iran, withdrew its declaration in 1951. Four declarations had expired by July 15, 1954. 

18 All declarations made under art. 36 of the statute can be found in the,International Court of Justice 
Yearbooks. 

19 See Lawson, the Problems of the Compulsory Jurisdiction of the World Court, op. cit., p. 238. Views 
on each side are cited in footnote 85 (same page). 


54251—55——_8 
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100 treaties and conventions made since 1945, which provide for 
reference of disputes growing out ot the treaties to the Court.” In 
the view of some advocates of the Court, such provisions, coupled 
with the acceptance of the optional clause by a majority of the 
members of the United Nations, represent a 

start * * * in the right direction although * * * further progress must of 
necessity be slow.”! 

It has been contended by others, however, that the compulsory 
jurisdiction of the Court in legal disputes is not extensive enough. 
Disappointment has been expressed because so many states have not 
filed declarations under the optional clause (art. 36). Even the 
acceptances of compulsory jurisdiction which have been forthcoming 
have been questioned on the grounds that their value has been 
‘‘diminished in many eases by crippling reservations.”’ 

Some of those who share this view seek an extension of the Court’s 
compulsory jurisdiction in legal disputes to a greater number of 
states. Such an extension, of course, could be achieved at any time 
by additional voluntary acceptances of the optional clause as pro- 
vided for in the present statute. As pointed out earlier, this course 
was advocated by the General Assembly in 1947. At that time, the 
Assembly urged that more states adopt the optional clause, with as 
few reservations as possible, that states include in treaties provision 
for submission to the Court of disputes concerning the treaty, and 
that as a general rule states submit their legal disputes to the Court. 

It is difficult to determine what further might be done to encourage 
ucceptance of the optional clause by some states which have so far not 
done so, notably the Soviet Union. For some time that country has 
taken the position that it will not allow itself to be bound by decisions 
which cannot be vetoed as long as a majority of states, or a majority 
of judges i in the case of a court, represent a different politic ‘al philos- 
ophy.” 

It has also been suggested that to help strengthen the Court, 
states which have attached extensive reservations to their acceptance 
of the optional clause should abandon them. In 1950, a resolution 
referred to the Senate Foreign Relations Committee for consideration 
included the proposition that the United States cooperate with other 
governments by— 

* * * elimination of the reservations made by the United States to its accept- 
ance of the optional clause of the Statute of the International Court of Justice; 
and acceptance by all states of the optional clause without reservations, so as to 
give the Court compulsory jurisdiction in legal disputes as defined in article 36 
of the statute; * * * 2 


Another proposal to broaden the Court’s jurisdiction in legal mat- 
ters which would not require charter revision calls for the General 
Assembly and Security Council to refuse to consider legal disputes 
and instead refer them to the Court.” While states would not have 
to accept the jurisdiction of the Court, the recommendation of the 
Council or Assembly that they do so might carry enough prestige in 


2 International Court of Justice Yearbooks. 

21 Lissitzyn, op. cit., p. 101. 

22 Louis B. Sohn. The Development of International Law: The Jurisdiction of the International Court 
of Justice, 35 American Bar Association Journal 924, November 1949. 

33 Lissitzyn, op. cit., p. 63-64. 

% S.Con. Res. 72, 8ist Cong., 2d sess. Collection of Documents, p. 872. 

35 Clyde Eagleton. Proposals for Strengthening the United Nations. Foreign Policy Reports, Septem- 
ber 15, 1959, p. 110. 
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some cases to influence them to have recourse to the Court. Such a 
procedure would serve to emphasize that under the United Nations 
system, the Court is the proper place for consideration of international 
legal disputes, and hence the prestige of the Court might be enhanced. 

To expand the jurisdiction of the Court in legal disputes, except 
by encouraging acceptance of compulsory jurisdiction and greater 
recourse to the Court, would probably require revision of the charter 
or the Court’s statute. At the San Francisco Conference a majority 
of states sought to have the compulsory jurisdiction of the Court in 
the four categories of legal disputes previously referred to, written 
into the statute, without option. At that time it was largely the 
opposition of the United States and the Soviet Union which prevented 
this course from being followed. Since the consent of all permanent 
members of the Security Council would be required, an amendment 
to this effect would certainly be difficult to obtain. In the case of 
the Soviet Union, as pointed out earlier, it has not even accepted the 
optional clause, while France, the United Kingdom, and the United 
States have attached extensive reservations to their acceptances,” 

The Clark-Sohn proposals for charter revision 7” would make the 
Court’s jurisdiction compulsory in legal disputes between states if the 
General Assembly or Executive [Security] Council so directed, thus 
leaving it up to the two principal organs of the United Nations to set 
the Court’s jurisdiction. This would abrogate the principle of na- 
tional consent of individual states on which the Court’s jurisdiction is 
now based. ' 

Suggestions for broadening the Court’s jurisdiction along a different 
line concentrate on its potentialities in political, as distinguished from 
legal, disputes. It has been proposed, for example, that an Inter- 
national Equity Tribunal be established, to which would be referred all 
disputes coming before the Security Council or General Assembly 
which other methods of peaceful settlement had failed to resolve. The 
decisions of this Tribunal would be binding on the parties.*> A 
similar proposal calls for the establishment of a World Equity Tribunal 
which would be a section of the International Court. In this proposal, 
the Tribunal would have jurisdiction to hear and report on all non- 
legal disputes, but the decisions would only be advisory unless states 
consented in advance to being bound.” 

The assumption underlying proposals which would take political 
disputes to the International Court is that any conflict can be settled 
in a way more conducive to an orderly international society if only 
they are handled by an impartial body according to standards of jus- 
tice, rather than by a political group acting primarily from political 
motives. 

One international lawyer, for instance, has written: 

A positive legal order can always be applied to any conflict whatever. * * * 
Political as well as legal conflicts are justiciable in the true sense of the 
term * * 4,8 


26 Actually, because of the amending process of the charter, any amendment along these lines would signify 
voluntary acceptance of the Court’s jurisdiction by two-thirds of the members of the United Nations, 
including the five powers with the right of veto in the Security Council. Only the dissenters would, in 
effect, be bound involuntarily. 

27 Grenville Clark and Louis B.Sohn. Peace Through Disarmament and Charter Revision. Detailed 
proposals for revision of the United Nations Charter. July 1953, p. 147. 

% An Equity Tribunal in the Context of Present Policy. The New Commonwealth for Justice and 
Security, vol. 9, September 1949, p. 213. 

® Report of the Third World Parliamentary Conference on World Government, Copenhagen, 1953. 
World Association of Parliamentarians for World Government, 1954, p. 131. 

30 Hans Kelsen, quoted in F. B. Schick, Toward a Living Constitution of the United Nations. Inter- 
national Law Quarterly, spring 1948 (reprint, p. 11). See also J. L. Brierly, loc. cit. 
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On the other hand, some feel that it would be disastrous for the 
Court to accept jurisdiction in disputes which are primarily political. 
Edwin Borchard, for example, in discussing the suggestion that the 
determination of an aggressor be left to the International Court, wrote: 

It is blandly assumed that the Court would assume jurisdiction of such a case. 
Acceptance of such jurisdiction would be likely to terminate the Court’s existence, 
since the Court. depends for its existence upon the cooperation of the constituent 
members. * * * 31 

Moreover, a judicial determination of a dispute composed primarily 
of political facets may not contribute to a solution of the underlying 
problem. This leads to the contention that it is much more realistic 
to allow political considerations full sway. 

Even if the Court should attain broader jurisdiction, unless the 
enforcement procedures of the United Nations were simultaneously 
widened and strengthened, the question of making its decisions 
effective would remain. In present circumstances, increasing the 
number of cases coming to the Court without the consent of the parties 
concerned also would increase the likelihood that a greater number of 
its decisions would not be observed, and that its prestige would fall 
rather than rise as a result. 

To provide additional enforcement power for the Court’s decisions 
would involve changes in the United Nations which concern more 
directly parts of the charter other than those dealing with the Court. 
Under article 94 of the charter each member already undertakes to 
comply with the Court’s decisions in cases to which it is a party. In 
the event a party fails to comply, the other party is authorized to have 
recourse to the Security Council— 

* * * which may, if it deems necessary, make recommendations or decide upon 
measures to be taken to give effect to the judgment. 

This provision appears to provide ample authority to the Security 
Council to see that the Court’s decisions are carried out. In practice, 
however, the Security Council’s ability to take action of this kind has 
been undermined by the dissension in that body and the differences 
among the great powers. 

A proposal to break this deadlock is suggested in the Clark-Sohn pro- 
posals which call for recourse to the General Assembly in the event a 
decision of the Court is ignored. Further, these proposals would 
make it mandatory rather than discretionary that the Assembly take 
steps to see that the judgment is carried out.” This suggestion is 
made in the context of a much more powerful United Nations than 
exists at present. All proposals of this type, moreover, as well as 
those which would confer jurisdiction on the Court without the con- 
sent of the parties concerned, imply a willingness of states to abandon 
significant traditional concepts of national sovereignty which, hereto- 
fore, for the most part, they have been unwilling to do. 


VI. Tue Court AND INTERPRETATION OF THE CHARTER 


Another direction in which suggestions have been made which 
would increase the authority of the International Court involves 
making the International Court the official organ for interpretation 

31 Edwin Borchard. The Impracticability of “Enforcing” Peace. Yale Law Journal, (New Haven) 


vol. 55, August 1946, pp, 969-970. 
33 Clark-Sohn, op. cit., pp. 123, 124. 
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of the United Nations Charter. At the present time the charter 
contains no specific provisions for its interpretation, and some consider 
this a serious defect. In the words of one commentator: 

The charter’s glaring deficiency in neglecting to provide for a single authoritative 
organ of interpretation has made each United Nations organ almost a law unto 
itself, with no obligation to submit to an external body, questions concerning its 
own competence or procedure. This structural deficiency is matched by an 
equally serious substantive limitation. The charter specifies no criteria to be 
followed by the United Nations organs in determining questions of legality.* 

Member states often make the point in debates in the United 
Nations that some suggested course of action is contrary to the charter, 
or that the United Nations lacks competence to act, usually on the 
grounds that the matter lies within a member’s domestic jurisdiction. 
Frequently such a point is made merely as part of the general oratory 
or to delay an action. Often, however, serious questions of interpre- 
tation of the charter are raised. 

Sometimes the majority passes the challenged resolution over the 
objection of the minority; sometimes a compromise resolution is 
effected; and sometimes the minority objections prevent the adoption 
of the resolution. On occasion, the majority has offered to take the 
matter to the Court for an advisory opinion, and the minority has 
objected. On the other hand, the majority has also at times exhibited 
a reluctance to bring the Court into the decision. The members as a 
whole have preferred to make the decision concerning competence 
within the organ involved, while ignoring charges of lack of compe- 
tence. A special committee of the American Socie ty of International 
Law, which reported on this matter in 1950, stated: 

* * * one may be surprised at the general tendency to brush aside all challenges 
to the competence of the United Nations * * * due in large measure to the multi- 
tude of such challenges and to the desultory manner in which they are 
raised * * *,% 

A Belgian proposal at the San Francisco Conference in 1945 would 
have given the Court the power of judicial review over actions of the 
Security Council. This proposal was rejected, with the understanding 
that each organ could itself interpret those portions of the charter 
applicable to itself, although it might ask the Court for an advisory 
opinion, or the states concerned could submit their dispute over 
interpretation to the Court for a decision. 

One authority has pointed out that the present freedom of each 
organ to interpret the charter for itself could lead to the abuse of 
rights of individual members or the minority, or a distortion of the 
purposes of the United Nations: 

At present, the weakness of the organization largely protects its members 
from abuse of power. If the organization is to gain strength, the authority to 
give binding interpretations of the charter, at least in matters directly affecting 
the rights and duties of states, must be lodged somewhere, preferably in a judicial 
organ. The long-range purposes and policies laid down in the charter must be 
given some protection against the possible short-range aberrations of the political 
organs.%5 

Only the General Assembly has referred questions involving inter- 
pretation of the charter to the Court for an advisory opinion. In its 


33 Philip E. Jacob. The Legality of United Nations Action, University of Pittsburgh Law Review, 
vol. 9, fall 1951, p. 38. 

4 Re port of special committee on reference to the International Court of Justice of questions of United 
Nations compe tence. Proceedings of the American Society of International Law at its 44th annual meeting 
held at Washington, D. C., April 27-29, 1950. Washington, 1950, p. 258. 

% Lissitzyn, op. cit., p. 96, 97. 
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first advisory opinion concerning membership, the Court held that it 
was within the jurisdiction of the Court to determine the meaning of 
treaty provisions when so requested. 

Several suggestions have been made that the Court, without formal 
charter amendments, could increasingly be used as the official organ 
for interpreting the charter. More questions could be referred to it, 
and the organs or states could agree to consider as binding the Court’s 
advisory opinion on matters of charter interpretation. 

It has also been suggested that in lividual states as well as United 
Nations organs be permitted to seek advisory opinions of the Court. 
A change of this kind would appear to require charter revision since 
article 96 explicitly limits the right to request advisory opinions to 
the General Assembly, the Security Council, and other organs of the 
United Nations or specialized agencies authorized by the Assembly. 

If adopted, it would give a state ari opportunity to secure a judic ‘jal 
opinion if it thought its rights were being abused by a United Nations 
organ. At the present time it does not have this recourse unless 
another state is involved in such a way that the matter can be sub- 
mitted as a legal dispute or unless one of the authorized bodies of 
the United Nations agrees to take the question to the Court for an 
advisory opinion. In the past there has been an obvious reluctance 
on their part to do so. 

The disadvantages in this change have been concisely summarized 
as follows: 

It might make the states less willing to accept the jurisdiction of the Court 
with binding effect. Should advisory opinions be given at the request of states 
and disregarded by them, the Court’s au thority would be impaired. Should 
the states agree in advance or develop a uniform policy to give effect to the 
opinions, they would amount to judgments in a differe nt form. The advisory opin- 
ions of the Court are often useful in the work of intern: tonal organs, but there 
is danger of diluting the tribunal’s authority by an undue extension of its advisory 
functions.%6 

The special committee of the American Society of International 
Law recommended that organs of the United Nations make a practice 
of referring to the Court matters involving interpretation of the 
charter where the competence of the organ was questioned, and where 
a legal decision would contribute to the solution of the problem. 
Moreover, in such cases, the committee suggested that the organ 
might make the referral to the Court conditional on the advance 
agreement of the state or states contesting the competence to abide 
by the Court’s opinion.” 

Several general charter revision plans call for states and United 
Nations organs to be allowed to refer to the Court for decision (not 
advisory opinion) any question relating to interpretation of the 
charter. The Clark-Sohn proposals, for example, would include in 
article 96 of the charter an additional paragraph stating: 

Any question or dispute relating to the interpretation or application of this 
charter including its annexes, or the constitutionality, interpretation or application 
of any law enacted thereunder, may be submitted for decision to the International 


Court of Justice by any member nation, either on its own behalf or on behalf of 
any of its citizens.*8 


36 Lissitzyn, op. cit., p. 96. Such a proposal was rejected at the San Francisco Conference. 

37 Report of special committee on reference to the International Court of Justice of questions of United 
Nations competence, op. cit., p. 268. 

3% Peace Through Disarmament and Charter Revision, by Grenville Clark and Louis B. Sohn, p. 125. 
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The World Federal Government Conference held in Copenhagen in 
1953 called for a provision— 
to entrust the interpretation of the charter to (the World Court) and to provide 
that any member * * * may refer for the decision of the Court any provision of 
the charter the meaning of which is disputed or doubtful.*® 
The far-reaching implications of this proposal are suggested in its 
description as one of a series of proposed charter amendments which 
would be 
possible first steps to secure the strengthening of the present United Nations 
Charter in the direction of world federal government. 

Acceptance of the Court’s role as official interpreter of the meaning 
and obligations of the charter would signify a readiness to accept 
judicial, as against political, determinations of many questions which 
might be as important to sovereign states as whether a given matter 
lies within its domestic jurisdiction. 

The Soviet Union has denied that the Court has competence to 
interpret the charter, even when the Court was being asked for an 
opinion that was advisory rather than binding. Existing evidence 
indicates that many other states are also generally unwilling to have 
such questions referred to the Court. Adoption of proposals which 
would go even further and give the Court the power to interpret the 
charter with binding effect would involve greater inroads on the pre- 

rogatives of member states. It might offer states a judicial method 
for protecting their rights against “abuse by organs of the United 
Nations but it would also constitute recognition “that they could be 
bound by decisions of these organs in the ‘first place. Except in the 
actions by a seven-vote majority of the Security Council which is not 
vetoed by any of the permanent members that is not now the case. 


VII. ExtTrENsIoN oF THE CovuRT’s JURISDICTION TO INDIVIDUALS 


Under the present charter and statute, individuals are excluded 
from access to the Court. Proposals have been advanced which 
would alter this arrangement. They are generally based on the 
theory that individuals have rights and duties under international 
law and therefore should also have the capacity to take legal action 
under it. The doctrine that only states are subjects of inte ernational 
law, it is held, is out of date. 

At the present time the only way the complaint of an individual 
can be brought before the International Court is for his state to 
espouse his cause. That this course of action be employed more 
often has been suggested as one way of increasing the accessibility 
of the Court to individuals without the necessity of charter revision. 
However, if a person were stateless, or if his state did not wish to 
take up his cause, for political or other reasons, an individual would 
still be without recourse to the international tribunal. 

One proposal which would allow individuals to appear before the 
Court calls for the Court’s jurisdiction to be extended to disputes 
between states and private and public bodies or private individuals 
in cases in which states agree and arrange in advance to appear as 
defendants before the Court.” 


89 World Frontiers (Northfield, Minn.), summer 1954, p. 19. 
© H. Lauterpacht. The Subjects of the Law of Nations. The Law Quarterly Review, vol. 63, October 
1947, pp. 458-459. 
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By maintaining the right of the state involved to refuse to accept 
the Court’s jurisdiction in a particular case, it is felt, this proposal 
would not introduce a principle of obligatory judicial settlement. 
Nevertheless, it would allow an individual some recourse if he had a 
claim against a foreign state and his own state refused to espouse it. 

Suggestions which would bring the individual into international 
judicial jurisdiction, although not necessarily that of the International 
Court itself, call for the establishment of various types of subsidiary, 
associate, or other international courts. For instance, it has been 
proposed that there be subsidiary courts to deal with disputes of 
individuals of different nationality, an International Criminal Court, 
and an International Court of Human Rights. 

While it is not always clear in such suggestions that these other 
courts would have a direct connection with the present International 
Court or the United Nations, the proposals are usually advanced in 
the context of the United Nations system. One group which has 
spelled out the relationship of the proposed courts to the International 
Court has recommended that— 

The charter shall provide for the creation of lower courts of the United Nations, 
empowered to decide on violations by individuals of the charter and laws enacted 
thereunder. The International Court shall have appellate jurisdiction with 
respect to judgments of such lower courts.*! 

The proposal that individuals be given access to international courts 
for disputes against individuals of other nationalities is suggested as 
an alternative to the present system under which a claimant must 
rely on the courts of a given nation. The laws, procedures, and en- 
forcement methods of states are so varied, it is held, that the end 
results are often unsatisfactory. 

However, problems inherent in this proposal have been pointed out 
as follows: 

There is * * * much force in the proposal that international judicial authorities 
or courts should be established and given jurisdiction to deal with disputes between 
individuals of different nationalities, but there are many difficulties which would 
face the individual litigants; the expense of such proceedings, and the necessity that 
sovereign states should agree to enforce the judgments under their own municipal 
law, being among them.#!? 

Moreover, if claims of an individual were not screened by the 
national’s own state, as states presumably now do, the proposed inter- 
national courts could well be swamped with claims not having sufficient 
merit for their attention. 

Among the proposals which would bring individuals under the juris- 
diction of an international court are those which call for the establish- 
ment of an international criminal court. Heretofore, violations of 
international law by individuals, such as piracy, have been handled in 
national courts. However, the international tribunals established to 
try war criminals at Nuremberg and Tokyo are instances in which 
individuals were tried and held responsible before the international 
community. The willingness of the victorious powers to try nationals 
of a defeated state as war criminals in an international tribunal, how- 
ever, should not be taken as evidence of a similar willingness to allow 
their own nationals, or criminals who have committed felonies within 
their jurisdiction, to be so tried in normal times. 

41 Report of the Third World Parliamentary Conference on World Government, Copenhagen, 1953, 
World Association of Parliamentarians for World Government, 1954, p. 130. 
42 E. A. S. Brooks. Subsidiary Judicial Authorities of the United Nations To Hear and Decide Claims 


by Individuals and Cory-srations Against States. The International Law Quarterly, vol. 3, October 1950, 
pp. 525-526. 
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The Committee on International Criminal Jurisdiction, created by a 
General Assembly resolution in December 1952, which studied the 
implications of and methods for establishing an international criminal 
court, concluded that— 

* * * there was no evidence that states wished to establish a court, or that, 
even if it were established, states would be willing to give it the measure of consent 
and cooperation which was vital to its functioning.* 

Moreover, there was considerable feeling that the substance of the 
law which could be applied by such a court was not sufficiently 
developed. 

Other proposals involving extending international jurisdiction to 
individuals revolve around the concept of protecting human rights. 
It has been suggested that an International Court of Human Rights 
be established to protect individuals from infringement of their 
rights. It is held that if human rights are to be guaranteed in any 
way by the United Nations, there must be some sort of tribunal to 
protect such rights. One proposal would give a human rights court 
the authority to issue an equivalent of the writ of habeas corpus.“ 

This suggestion makes most apparent that all proposals tending to 
subject the individual directly to international law have profound 
implications on the present relationship of an individual and the 
state of which he is a national, and on the rights of a sovereign state. 
It would offer an individual a clear-cut right of appeal to an authority 
outside his state if his intrinsic human rights as set down in an inter- 
national bill of rights, were violated by his state. In so doing, it 
would extend the international judicial system into a field which 
until now has been a most jealously guarded area of the domestic 
jurisdiction of states. It would suggest, in short, the existence of an 
organization with some limited attributes of supranational government. 

If the international court were to have a well-developed law to apply 
and adequate means to enforce its decisions concerning individuals, 
changes in the present organization of the international community 
beyond those affecting the judicial system would be involved. These 
changes would involve establishment of supranational bodies in the 
field of legislation and enforcement as well as the judiciary. 

Without this far-reaching change the Court would have to depend 
for enforcement on the voluntary cooperation of the states themselves, 
which cannot always be considered reliable, especially if an individual 
were appealing to the international body precisely because he had 
not been able to receive satisfactory relief in his own state. The 
prestige of an international court’s decision might influence a state 
to enforce the decision. On the other hand, if many decisions were 
not heeded, the Court’s authority and prestige would rapidly decline. 

Like proposals which would extend compulsory jurisdiction of the 
Court beyond its present limits, proposals which would bring indi- 
viduals within the jurisdiction of the Court have far-reaching implica- 
tions for the sovereign state system. 


VIII. Tue Furure or tHe Court 


A comparison of the Covenant of the League of Nations with 
the Charter of the United Nations reveals many substantial differences 


. akan of the 1953 Committee on International Criminal Jurisdiction, August 24, 1953, U. N. Document 
j .65/L.13, p. 61. 

44 Luis Kutner. A Proposal for a United Nations Writ of Habeas Corpus and An International Court 
of Human Rights, vol. 28, Tulane Law Review, June 1954, pp. 417-441. 
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between the United Nations and the League. That is not true with 
respect to the statutes of the old Permanent Court and the postwar 
International Court of Justice. As noted, the Committee of Jurists 
which prepared the draft statute for consideration at San Francisco 
proposed only minor changes in the statute of the old Court 

The fact that the statute of the Permanent Court of International 
Justice drafted in 1919 was accepted with only minor changes as the 
basis of the statute of the International Court in 1945 indicates that 
the status of the Court in the international system of the 20th century 
has become reasonably well fixed. 

Despite the fact that the statutes of the two Courts have stood 
virtually unchanged for 35 years, there have been several important 
criticisms relating to the jurisdiction and operation of the International 
Court since World War I—criticisms which do not run to the Court 
itself, its conduct, or the conduct of the judges, but, rather, criticisms 
which arise from the general attitudes of states toward the Court, 
attitudes which in turn are traceable in part to the East-West tensions 
in the postwar world. 

The General Assembly has expressed its concern that not enough 
use is being made of the Court. It emphasized the importance of 
utilizing the Court “to the greatest practicable extent.” Literature 
on the work of the International Court contains many comments on 
the frustration of the Court’s potentialities.” 

There has also been extensive criticism of the tendency of organs 
of the United Nations to interpret for themselves charter provisions 
relative to their jurisdiction, rather than ask the Court for advisory 
opinions as to the scope of the charter authority under which they 
operate. This criticism has focused attention on the fact that there 
is no agency, other than the organs themselves, that has authority to 
interpret charter provisions, thus defining their metes and bounds. 

A third criticism which has been made of the place of the Court in 
the international structure is that though the majority of the United 
Nations have made declarations accepting the compulsory jurisdiction 
of the Court, the acceptance of this jurisdiction has been limited 
by extensive reservations. It is recognized, of course, that many 
treaties provide for compulsory jurisdiction, but the fact remains 
that a number of people who had hoped for widespread accept- 
ance of compulsory jurisdiction have been disappointed to find 
acceptance of this provision limited by reservations. The signifi- 
cance of these reservations cannot be estimated in the absence of a 
substantial body of applicable precedents—which are not being rapidly 
accumulated if the current Court docket is any indication. 

These three—(1) the lack of business, (2) the inability of the Court 
to interpret the charter, and (3) reservations to compulsory jurisdic- 
tion—are the main criticisms that have been leveled at the judicial 
system of the United Nations. There have been numerous proposals 

45 See Prierly, J. L., International Law: Some Conditions of Its Progress, International Affairs, vol. 22, 
No. 3, 1946, July, pp. 353 ff., in which he notes that there is little difference, except in name, between the 
Permanent Court and the new International Court. He suggests: ‘‘We do not urgently need either more 


or better international courts, or more or better rules oflaw. But we do need a comprehensive organization 
in which law will cease to be a detached limb and become an integrated member of an international body 
politic’ (p. 360). 

46 See, for example, Wehle, Louis B., The United Nations Bypasses the International Court as the Coun- 
cil’s Adviser. A Study in Contrived Frustration, 98 University of Pennsylvania Law Review, February, 
1950, pp. 285-319. 
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to expand the scope of the Court’s jurisdiction. They have ranged 
in magnitude from those proposing an enforceable world law (which 
may imply some elements of a world legislature, a world citizenship, 
and a world police force to enforce court judgments) to more limited 
types of proposals that would authorize individuals to become com- 
plainants before the Court in certain types of claims cases. 

The late Senator Roberi A. Taft wrote in 1951 that the fundamental 
difficulty with the United Nations Charter “is that it is not based 
primarily upon an underlying law and an administration of justice 
under that law.’’ He then observed that the veto power in the charter 
“completely dispels the idea that any system of universal law is being 
established * * *.”’ There was “an opportunity * * * in the case 
of the Atlantic Pact,’’ he noted, for those nations to agree “to a new 
form of international organization based on law and justice without 
veto.”” Such an organization could “operate between themselves and 
settle all disputes among them.” 

These comments touch on the underlying problem. Law cannot 
exist outside of the society of which it is a part. To the extent that 
there exists a world community that in general accepts the same basic 
premises of right and wrong, of freedom and slavery, there may be a 
possibility of formulating an international law in some respects like 
that which exists in the domestic sphere. But even granted the possi- 
bility that a body of law might receive general acceptance in a 
cohesive international community (which does not exist today), there 
still remains the job of interpreting such law (a job primarily for the 
courts) and the job of enforcing the interpretation of the law—a mat- 
ter which under some circumstances might involve the creation of an 
international police force. 

In effect, therefore, any proposal to bring about substantial changes 
in the realm of international law and its enforcement quickly raises 
questions going to the fundamental nature of the United Nations. 

Changes which would permit individuals to appear before the Court 
would tend to derogate from the proposition that the United Nations 
is an organization of “states.’”’ Such changes would tend to encourage 
development of the concept that individuals have a ‘‘United Nations 
citizenship,” with legal rights and duties deriving from some source 
other than the national state. A state’s treatment of its citizens 
which might be construed as a violation of fundamental human rights, 
for example, might no longer be viewed as a matter of domestic 
jurisdiction. 

Similarly, it can be argued that changes that would give the Court 
authority to render binding judgments without the consent of the 
states parties to a dispute would tend to negate the concept that the 
United Nations is an organization ‘based on the principle of the 
sovereign equality of all its Members.’”’ In short, substantial changes 
in the statute of the International Court of Justice cannot take place 
outside the political realities of the day. This means that the future 
of the Court is closely linked not only to the United Nations, with its 
strengths and its weaknesses, but also to international developments 
generally. 


4? Taft, Robert A., A Foreign Policy for Americans, pp. 37-46. 
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TaBLE IJ—Apvisory OPINIONS 


1. CONDITIONS OF ADMISSION OF A STATE TO MEMBERSHIP IN THE 
UNITED NATIONS 


Requested by the General Assembly on November 17, 1947. The 
request arose out of the failure of the Security Council to recommend 
certain states applying for admission. 


Question 

Is a Member of the United Nations which is called upon, in virtue of Article 4 
of this Charter, to pronounce itself by its vote, either in the Security Council or in 
the General Assembly, on the admission of a State to membership in the United 
Nations, juridically entitled to make its consent to the admission dependent on 
conditions not expressly provided by paragraph 1 of the said Article? 

In particular, can such a Member while it recognizes the conditions set forth 
in that provision to be fulfilled by the State concerned, subject its affirmative vote 
to the additional condition that other States be admitted to membership in the 
United Nations together with that State? 

Opinion 

Noting that the question related not to the vote itself, but to “‘the 
statements made by a Member concerning the vote it proposes to 
give,’’ the Court answered both questions in the negative, by a vote of 
9 to 6. The Court said that the conditions established by article 4 
of the charter “are not merely necessary, they suffice,” and that 
“considerations other than those prescribed by the terms and spirit of 
article 4 could not prevent the admission of an applicant.” 


2. REPARATION FOR INJURIES SUFFERED IN THE SERVICE OF THE 
UNITED NATIONS 


Requested by the General Assembly on December 3, 1948. The 
request resulted from the assassination in September 1948 of Count 
Folke Bernadotte, United Nations Mediator on Palestine and member 
of the observing staff, and from injuries to other United Nations 
employees. 


Question 


I. In the event of an agent of the United Nations in the performance of his 
duties suffering injury in circumstances involving the responsibility of a State, 
has the United Nations, as an Organization, the capacity to bring an international 
claim against the responsible de jure or de facto Government with a view to obtain- 
ing reparation due in respect of the damage caused (a) to the United Nations, 
(b) to the victim or to persons entitled through him? 

II. In the event of an affirmative reply on point I (b), how is action by the 
United Nations to be reconciled with such rights as may be possessed by the State 
of which the victim is a national? 
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Opinion 
The Court gave affirmative answers to questions I (a) and I (b), 
in the former case by a unanimous decision, in the latter by an 11 to 4 


vote. The opinion with regard to question II, on a 10 to 5 vote, was 
as follows: 


When the United Nations as an Organization is bringing a claim for reparation 
of damage caused to its agent, it can only do so by basing its claim upon a breach 
of. obligations due to itself; respect for this rule will usually prevent a conflict 
between the action of the United Nations and such rights as the agent’s national 
State may possess, and thus bring about a reconciliation between their claims; 
moreover, this reconciliation must depend upon considerations applicable to each 
particular case, and upon agreements to be made between the Organizations and 
individual States, either generally or in each case. 


On the basis of this opinion, the General Assembly authorized the 
Secretary General to seek reparation for damages caused to the United 
Nations and to the agents involved (or those entitled through them). 


8. INTERPRETATION OF THE HUNGARIAN, BULGARIAN, AND RUMANIAN 
PEACE TREATIES 


Requested by the General Assembly on October 22, 1949. The 
request arose out of accusations that Hungary, Bulgaria, and Rumania 
had violated provisions in the treaties with respect to human rights 
and fundamental freedoms. 


Question 


I. Do the diplomatic exchanges between Bulgaria, Hungary and Rumania, on 
the one hand, and certain Allied and Associated Powers signatories to the Treaties 
of Peace on the other, concerning the implementation of Article 2 of the Treaties 
with Bulgaria and Hungary and Article 3 of the Treaty with Romania, disclose 
disputes subject to the provisions for the settlement of disputes contained in 
Article 36 of the Treaty of Peace with Bulgaria, Article 40 of the Treaty of Peace 
with Hungary, and Article 38 of the Treaty of Peace with Romania? 

In the event of an affirmative reply to Question I: 

II. Are the Governments of Bulgaria, Hungary and Romania obligated to 
carry out the provisions of the Articles referred to in Question I, including the 
provisions for the appointment of their representatives to the Treaty Commissions? 

In the event of an affirmative reply to Seamiea II and if within thirty days from 
the date when the Court delivers its opinion, the Governments concerned have 
not notified the Secretary-General that they have appointed their representatives 
to the Treaty Commissions, and the Secretary-General has so advised the Inter- 
national Court of Justice: 

III. If one party fails to appoint a representative to a Treaty Commission 
under the Treaties of Peace with Bulgaria, Hungary and Romania where that 
party is obligated to appoint a representative to the Treaty Commission, is the 
Secretary-General of the United Nations authorized to appoint the third member 
of the Commission upon the request of the other party to a dispute according to 
the provisions of the respective Treaties? 

In the event of an affirmative reply to Question III: 

IV. Would a Treaty Commission composed of a representative of one party 
and a third member appointed by the Secretary-General of the United Nations 
constitute a Commission, within the meaning of the relevant Treaty articles 
competent to make a definitive and binding decision in settlement of a dispute? 


Opinion 

The Court’s opinion (11 to 3) was that there did exist disputes 
subject to the provisions for settlement of disputes in the peace 
treaties, and that the Governments of Bulgaria, Hungary, and 
Rumania were obligated to carry out these provisions (First Phase, 
opinion rendered March 30, 1950). In reply to question III, the 
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Court gave the opinion that the Secretary General could not proceed 
to name a third member of the Commission until each party had 
appointed its representative (Second Phase, opinion rendered July 18, 
1950). 


4. COMPETENCE OF THE GENERAL ASSEMBLY FOR THE ADMISSION OF 
A STATE TO THE UNITED NATIONS 


Requested by the General Assembly in a resolution of November 
22, 1949. The request arose out of the fact that 14 applications for 
admission were pending from previous years on which the Security 
Council had made no recommendation. Nine of these had failed to 
receive a recommendation because of the Soviet Union’s veto, and 
five had not received as many as seven affirmative votes. 


Question. 


Can the admission of a State to membership in the United Nations, pursuant 
to Article 4, paragraph 2, of the Charter, be effected by a decision of the General 
Assembly when the Security Council has made no recommendation for admission 
by reason of the candidate failing to obtain the requisite majority or of the 
negative vote of a permanent Member upon a resolution so to recommend? 


Opinion 

The answer, by a vote of 12 to 2, was in the negative. If the 
General Assembly acted without the recommendation of the Security 
Council it “would almost nullify the role of the Security Council in 
the exercise of one of the essential functions of the Organization,” 
and ‘“‘both these acts are indispensable to form the judgment of the 
Organization.” 


5. THE INTERNATIONAL STATUS OF SOUTH-WEST AFRICA 


Requested by the General Assembly in a resolution of December 
6, 1949. The request resulted from the refusal of the Union of 
South Africa, which by the Covenant of the League of Nations was 
entrusted with the mandate over the former German South-West 
Africa, to consent in 1946 to transform the mandated territory into 
a trust territory under the Charter of the United Nations. 


Question 


What is the international status of the Territory of South-West Africa and 
what are the international obligations of the Union of South Africa arising 
therefrom, in particular: 

(a) Does the Union of South Africa continue to have international obligations 
under the Mandate for South-West Africa and, if so what are these obligations? 

(b) Are the provisions of Chapter XII of the Charter applicable and, if so, iv 
what manner, to the Territory of South-West Africa? 

(c) Has the Union of South Africa the competence to modify the international 
status of the Territory of South-West Africa, or, in the event of a negative 
reply, where does competence rest to determine and modify the international 
status of the Territory? 


Opinion 
The Court rendered the opinion that ‘‘the Union of South Africa 
continues to have the international obligations stated” in the cov- 


enant and the mandate agreement, ‘‘the supervisory functions to be 
exercised by the United Nations, to which the annual reports and the 
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petitions are to be submitted * * *’ (by a vote of 12 to 2); that 
the U. N. Charter provisions are applicable to the Territory “in the 
sense that they provide a means by which the Territory may be 
brought under the Trusteeship System’’ (unanimously) ; but that they 
“do not impose on the Union of South Africa a legal obligation to 
place the Territory under the Trusteeship System’ (by a vote of 8 
to 6); and (unanimously)— 


that the Union of South Africa acting alone has not the competence to modify the 
international status of the Territory of South-West Africa, and that the com- 
petence to determine and modify the international status of the Territory rests 
with the Union of South Africa acting with the consent of the United Nations. 


6. RESERVATIONS TO THE CONVENTION OF THE PREVENTION AND 
PUNISHMENT OF THE CRIME OF GENOCIDE 


Requested by the General Assembly in a resolution of November 
16, 1950. 


Question 

I. Can the reserving State be regarded as being a party to the Convention 
while still maintaining its reservation if the reservation is objected to by one or 
more of the parties to the Convention but not by the others? 

II. If the answer to Question I is in the affirmative what is the effect of the 
reservation as between the reserving State and: 
be (a) the Parties which object to the reservation? 

j (b) those which accept it? 

III. What would be the legal effect as regards the answer to Question I if an 
objection to a reservation is made: 

(a) by a signatory which has not yet ratified? 
(b) by a State entitled to sign or accede but which has not yet done so? 
Opinion (by a 7 to 5 vote) 
On question I: 

A state which has made and maintained a reservation which has 
been objected to by one or more of the parties to the Convention but 
not by the others, can be regarded as being a party to the Convention 
if the reservation is compatible with object and purpose of the Con- 
vention; otherwise, that state cannot be regarded as being a party to 
the Convention. 

On question IT: 

(a) If a party to the Convention objects to a reservation which it 
considers to be incompatible with the object and purpose of the Con- 
vention, it can in fact consider that the reserving state is not a party 
to the Convention; 

(b) If, on the other hand, a party accepts the reservation as being 
compatible with the object and purpose of the Convention, it can in 
fact consider that the reserving state is a party to the Convention. 

On question IIT: 

(a) An objection to a reservation made by a signatory state which 
has not yet ratified the Convention can have the legal effect indicated 
in the reply to question I only upon ratification. Until that moment 
it merely serves as a notice to the other State of the eventual attitude 
of the signatory state; 

(b) An objection to a reservation made by a state which is entitled 
to sign or accede but which has not yet done so, is without legal effect. 
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7. EFFECT OF AWARDS OF COMPENSATION MADE BY THE UNITED NATIONS 


ADMINISTRATIVE TRIBUNAL 
Question: 

Following an inconclusive debate in the fall of 1953 the General Assembly 
adopted a resolution, 785A (VIII) of December 9, in which it asked for an advisory 
opinion from the International Court of Justice in answer to the following two 
questions: 

(1) Having regard to the Statute of the United Nations Administrative Tribunal 
and to any other relevant instruments and to the relevant records, has the General 
Assembly the right on any grounds to refuse to give effect to an award of compen- 
sation made by that Tribunal in favour of a staff member of the United Nations 
whose contract of service has been terminated without his assent? 

(2) If the answer given by the Court to question (1) is in the affirmative, what 
are the principal grounds upon which the General Assembly could lawfully exercise 
such a right? 

The questions grow out of awards made by the Administrative Tribunal of the 
United Nations during 1953 to certain staff members of the United Nations who 
had been dismissed by the Secretary General after they had refused to answer 
questions concerning Communist Party membership or activity, and espionage. 


Opinion (by a tote of 9 to 3) 
On question I: 

In answer to the first question the Court replied that ‘‘the General 
Assembly has not the right on any grounds to refuse to give effect to 
an award of compensation of the Administrative Tribunal of the 
United Nations in favor of a staff member whose contract of service 
has been terminated without his assent.”’ 

On question IT: 

Since the answer to the first question was in the negative, it is un- 

necessary to answer the second question. 
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